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Buying at Mortgagee Sale 
 
 
It is said that every cloud has a silver lining, and one of these might be purchasing a property for a good price at a 
mortgagee sale.  Many market commentators comment that the increasing numbers of mortgagee sales provide good 
investment opportunities in the current property market.  While this may be so, a purchaser needs to be aware that buying 
a property at mortgagee sale is a very different proposition from buying directly from the registered owner.  It is critical 
that purchasers carry out a thorough due diligence of the property and carefully review the terms of the mortgagee sale 
agreement, before deciding to go ahead with the purchase. 
 
The issues a purchaser should consider when buying at mortgagee sale can be considered at three different stages of 
the buying process. 
 
Before you purchase - do your homework 
 
As with any purchase, the buyer needs to have a good appreciation of the market value of the property.  This is especially 
relevant in the case of a mortgagee sale where typically the purchase price is less than the market value because of the 
risk factors identified below. 
 
As lawyers, we have always recommended that clients carry out their due diligence enquiries about the property before 
they enter into a contract.  In the ordinary course however, purchasers are often able to make these enquiries after an 
agreement is signed because they are able to negotiate for the inclusion of a due diligence condition.  In the case of a 
mortgagee sale, this is usually not possible because banks are not willing to sign conditional contracts. 
 
In a mortgagee sale, the terms of sale typically contain none of the usual vendor warranties, such as the obtaining of 
building consents for additions and alterations to the property and code compliance certificates for those works.  We 
therefore strongly recommend that a client who intends purchasing a property at mortgagee sale obtains a LIM report, 
inspects the Council's property file and has a building expert assess the condition of any structures on the property before 
they commit to the purchase. 
 
In a similar vein, it is very important that a purchaser buying at mortgagee sale has their lawyer review the terms of sale 
before bidding at auction.  Typically, a purchaser is deemed to have accepted the title to the property and will be unable 
to raise any requisitions in respect of the title or claim any compensation for errors or misdescriptions of the property.  The 
mortgagee sale agreement also typically allows the mortgagee to withdraw from the agreement if the registered owner 
repays the debt secured by the mortgage.  The purchaser will not be able to sue the vendor for such withdrawal, even in 
the event of the mortgagee vendor defaulting on settlement. 
 
Under a mortgagee sale agreement there is no guarantee about the state of the property nor of the chattels and fixtures 
included in it.  A purchaser will need to be aware of this and the fact that there is unlikely to be any comeback against the 
mortgagee if chattels are removed from the property before settlement, or even if the property is not in the same state of 
repair on the settlement date. 
 
Purchase at auction 
 
A successful purchaser will be expected to pay a 10% deposit at the auction.  A purchaser must be aware that most 
mortgagee sale agreements provide that the property will be at the purchaser's risk from the fall of the hammer.  This 
means the purchaser will need to have arranged its insurance either before bidding for the property at auction, or 
immediately following the fall of the hammer if successful. 
 
Settlement 
 
A mortgagee will often sell a property with tenants in place, or sometimes with the owner in possession.  This will be 
covered in the mortgagee sale agreement by way of a statement that the mortgagee does not warrant to give the 
purchaser vacant possession on settlement.  If there is a tenant, or if the owner is in possession on settlement, the 
purchaser will typically be required to settle and will assume all responsibility for removing the occupants from the 
property.  If the tenant or the former owner does not peaceably vacate the property, the purchaser may need to obtain an 
eviction order, which can be costly and time consuming 
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In the case of a tenanted property, it is not unusual for a tenant to claim it is entitled to remain in the property after 
settlement on the basis of a tenancy agreement which may not have been disclosed to the purchaser before settlement. 
 
Conclusion 
 
It is very important that anyone intending to purchase at mortgagee sale is aware of the special risks that attach to buying 
at mortgagee sale, and carries out full due diligence investigations before bidding at auction.  The price may be very 
attractive, but beware of the risks! 
 
 
 
 
 
 
 
 

Immigration Advice 
Immigration Adviser Licensing Act 2007 

 
 
From 4 May only Licensed Immigration Advisers and Solicitors are able to provide immigration advice, and in particular 
will be able to act for overseas persons in applications for residency and work permits.  Immigration New Zealand will not 
accept applications made by any onshore unlicensed immigration advisers. 
 
How can we help? 
 
Bertha Wright is a valued member of our team.  She is a Licensed Immigration Adviser who has had over 19 years 
experience in dealing with immigration issues.  She has assisted many individuals obtain residency, work and business 
permits.  She works very closely with our Property Team and advises immigrants on purchases. 
 
In addition, Bertha speaks fluent Mandarin and Cantonese. 
 
If you require any assistance please contact Bertha at Simpson Western: 
 

Bertha Wright 
Registered Legal Executive and Licensed Immigration Adviser 
Simpson Western 
Lawyers 
Level 17 
5-7 Byron Avenue 
Takapuna 
 
Phone (DDI): 489 0716 
Fax:  486 2235 
Email: berthaw@simpsonwestern.co.nz 

 
 
 

 



  

 

 
 
 

4 

ISSUE 2 

Is your deposit safe? 
 
 
In these uncertain economic times, clients who are purchasing properties need to be mindful of the risks involved in 
allowing the deposit they have paid to be released to a vendor before settlement. 
 
In New Zealand it is usual for the purchaser to pay the deposit to a stakeholder, who is usually the real estate agent, 
when an agreement is signed.  The stakeholder holds the deposit until the later of the date the agreement becomes 
unconditional and the date the title requisition period expires.  After this, the deposit is paid to the vendor.  If the 
stakeholder is the real estate agent, the agent would normally deduct its commission from the deposit and forward the 
balance to the vendor before settlement. 
 
It has been observed that the practice in New Zealand is out of step with most other countries, because overseas a 
stakeholder usually holds the deposit until settlement.  The rationale given for the New Zealand treatment is that by 
releasing the deposit before settlement, a vendor (in the case of a residential transaction at least) can use the balance of 
the deposit received as a deposit on the vendor's purchase of a replacement property. 
 
In these uncertain economic times however, this arrangement poses a credit risk if the transaction does not settle and the 
vendor has in the meantime spent the deposit. 
 
The scenarios in which this could happen include: 
 

 Where the vendor is a fraudster, or simply disappears with the money; or 
 Where the balance of the purchase price payable on settlement is insufficient to discharge the vendor's 

mortgage.  In this situation, a vendor may be unable to settle, and may also be unable to refund the deposit paid 
by the purchaser. 

 
We recommend that this risk be minimised by stipulating in the agreement that the stakeholder will hold the deposit until 
settlement.  Obviously, such an amendment may be unpopular with vendors who are looking to use the deposit for their 
own purchase.  Similarly, any requirement that the deposit be held undisbursed until settlement affects the real estate 
agent because agents are typically paid by deduction of their commission from the deposit when the deposit is released 
to the vendor.   
 
If an agreement is signed without such a deposit retention clause being inserted, then the remedies to address the 
potential risk are very limited.  The purchaser's lawyer can ask the vendor's lawyer to demonstrate the vendor can convey 
"clear title" on settlement, and if the vendor is unable to demonstrate this, then the purchaser is entitled to insist upon the 
stakeholder (usually the real estate agent) holding the deposit undisbursed until settlement. 
 
Clients will need to weigh up the risks of signing an agreement without taking legal advice insofar as the deposit is 
concerned.  Our recommendation is that clients consult with us before they sign an agreement so that we can check the 
title to see if the land being purchased is mortgaged.  Once that is known, a decision can be made on whether to amend 
the agreement to protect the deposit. 
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On-Selling Properties Before New Titles Issue 
 
 
Clients who buy and on-sell properties in a new subdivision or development need to be aware of a new taxation ruling 
which could change the taxation treatment of on-sales of properties before a subdivision plan is deposited. 
 
The IRD Adjudication Unit has recently ruled that properties purchased before the subdivision plan deposits are 
conditional on deposit of the plan, and significantly, that the purchaser under the agreement does not acquire a legal 
interest in the land.  As a consequence of this, the IRD consider that any gain on a resale of the property made before the 
subdivision plan deposits is deemed to be taxable income. 
 
The ruling arose in respect of the purchase and on-sale of a section in Central Otago, however it has particular relevance 
to anyone who buys apartments off the plans.  The following scenario is an example of how the unwary would be caught 
by the new ruling: 
 

A couple decide to purchase a residential apartment "off the plans" in Auckland.  They are buying strictly for 
investment purposes, and they intend renting it out.  The purchase of an apartment in a new building where the 
body corporate is responsible for organising the maintenance items, seems an easy property investment.  
Unfortunately, after signing an agreement to purchase the apartment off the plans, the couple lose money in a 
finance company collapse, and they will no longer have enough money to complete the purchase of the 
apartment when the new title issues. 
 
The couple therefore put the apartment (under construction) on the market and a purchaser is found, with 
settlement of the on-sale to be contemporaneous with the couples' purchase from the developer.  When the new 
title issues, the couple settle their purchase and complete settlement of the on-sale on the same day.  A modest 
gain is made on the on-sale. 
 
As a consequence of the number of people buying and on-selling sections and apartments, the IRD undertake a 
routine activity audit identifying "quick sales" on the Land Titles Register.  The IRD picks up that this apartment 
was bought and sold on the same day, and the IRD commence a full tax audit of their affairs. 

 
Under the new Adjudication Unit ruling, the gain on sale in this (fictitious) scenario would be taxable income.  This would 
be the case even though the couple originally intended to purchase the apartment for investment purposes, or even if 
they intended to live in it, and it was only a change of circumstances that caused the apartment to be on-sold before the 
title issued.  The same principle would apply if the couple intended to purchase a section and build on it, but through 
change in personal circumstances, were forced to on-sell before the subdivision plan deposits (and the new title issued). 
 
Legal commentators have argued the relevant sections of the Income Tax Act were not designed to apply in this way to 
taxpayers who are forced by circumstances to sell their land.  However purchasers must be aware of the Inland Revenue 
view that any gain made on an on-sale of a section or an apartment before the subdivision plan deposits, is likely to be 
taxable income regardless of the intentions or circumstances of the taxpayer. 
 
 
Our Property Team: 
 

      
Robert Clark Alister Prew Andrée Talbot Meralyn Radonich Christine McClintock Bertha Wright 

 


